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What is the RCEP?
● FTA in the Asia-Pacific 

region, covering ASEAN 
plus six. (Brunei, Cambodia, Indonesia, 
Laos, Malaysia, Myanmar, the Philippines, 
Singapore, Thailand, Vietnam plus  Australia, 
China, India, Japan, South Korea and New 
Zealand).

● Alternative to TPP
● Liberalisation of trade in 

goods and services, and 
investment. 
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16 member countries of the 
RCEP 
Blue:ASEAN 
Purple: ASEAN Plus Three 
Teal: ASEAN Plus Six



4

Major provisions that 
have come under the 

scanner...

● Pharma patent regime that may 
cripple access to health care.
 

● Narrow fair use exemptions in 
copyright provisions, that 
restrict access to knowledge. 

● Reduction of tariff barriers that 
may impact agriculture in 
developing economies.  
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E-commerce chapter, 
RCEP:  An area of 

negotiations that has 
not been in the limelight
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What do we know about 
the e-commerce chapter 

of the RCEP?
● ToR of the Working Group on e-

commerce: 
- non-discriminatory treatment of 
digital products.

- promoting cross-border data flows.

- prohibitions on data localisation. 

- online personal data protection, to 
create robust environment for e-
commerce.
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- No simplistic correlations between 
data flow controls, data protection 
legislation, and country’s position in 
the global economy.

- Different policy strategies used by 
countries to negotiate the global 
digital order, different approaches to 
regulation of data flows.

For data protection: 
https://www.dlapiperdataprotection.com/

For data localisation: 
http://www.albrightstonebridge.com/files/ASG%20Data
%20Localization%20Report%20-%20September
%202015.pdf

Existing data regimes in the RCEP negotiating countries

https://www.dlapiperdataprotection.com/


8

Model 1. 
Liberal data flows 
regime with only 

partial/sector-specific 
controls

- Australia, Republic of Korea and 
Japan exert only limited controls on data 
flows.
 
- Australia: leads in B2C e-commerce 
markets because of large number of 
SMEs with a web presence. 

- Republic of Korea: dominant domestic 
e-commerce platforms

- Japan: exports more than it imports, 
key financier of dominant regional e-
commerce platforms
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But not all countries with 
partial/ limited controls 
on data flows are able 
to reap the benefits of 

e-commerce... 

India 

- 100% FDI in e-commerce and 
100% foreign venture capital in 
start-ups permitted. 

- Rampant capital dumping by 
foreign firms

- Bulk of investments in emerging 
domestic platforms are from foreign 
investors.

- No level playing field for SMES.
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"What is happening in India is pretty unprecedented. 
Such a situation has not happened anywhere in the 
world so far. A significant amount of capital is being 
dumped in India to win market share. We should create 
a digital economy. But not by creating an unfair playing 
field for local companies against those companies 
coming from other countries.”

Sachin Bansal, 

Co-founder, Flipkart (India)
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Model 2. 
Strong data protection 

and heavy data 
localisation 

requirements

China  
- Early protectionism for digital 
platforms, with forced disinvestment 
of foreign holdings
 
- Strategic shift from ‘Made in China’ 
to ‘Made by China’
 
- China’s e-commerce leader, 
Alibaba, now a dominant global force. 
Kikuu in Africa 

- China’s manufacturing advantage 
reinforced; USA has a trade deficit 
with China now.
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Are strong data 
localisation laws 

sufficient to replicate the 
China model?

Not so straightforward…

- Indonesia (dependency on foreign 
platforms (Lazada), limited web 
preparedness of domestic SMEs)

- Vietnam (controls on data flows 
unhelpful for ecommerce, mainly 
because of lack of ICT 
infrastructure preparedness, even 
though the country has a 
manufacturing advantage)
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Conclusions: What does 
this reveal about 

negotiations around 
data flows in FTAs? 

- The dominant policy discourse 
of free data flows automatically 
opening up a level playing field 
in the digital economy does not 
stand up to scrutiny.

- Lack of enough data 
(UNCTAD Information Economy 
Report 2017)
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EDRi’s response to European Commission's Trade 
Sustainability Impact Assessment Report for TiSA

“The report includes contradictions with regard to 
data flows. While it acknowledges the lack of 

evidence of the existence of meaningful barriers to 
ecommerce, it states in its human rights 

assessment that “the issue of data flows […] is 
particularly relevant”, without indicating what it may 
be relevant to. In the same vein, the report does not 
present evidence of the ostensible problems related 
to data flows, while it also says that “limitations to 

the free flow of data” are “a key concern for e
commerce”. Finally, it identifies the movement of 
people as the biggest trade barrier for computer 
services and telecommunication, but then states 

that “the core issue” is that of the free flow of data. 
The report warns about the risks of lacking robust 

evidence, whereas in this matter it is clear that such 
problem affected the assessment.”
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Conclusions: What does 
this reveal about 

negotiations around 
data flow controls in 

FTAs? (contd)

- No evidence of the negative 
impacts of data localisation on 
GDP.  (EU Single Market - 
ECIPE Report)

- Free data flows discourse 
enables the perpetuation of the 
existing unequal global 
economic order, (contestations 
on this is more explicit in GATS) 
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Does this mean the 
economic model behind 

the free data flows 
discourse can be 

effectively challenged 
by going the China 

way? 

- Not really, for China has 
substituted a foreign monopoly 
with a domestic monopoly 
 
- SMEs struggling to establish 
independent presence without 
relying on dominant domestic 
digital platforms
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What will it take to further 
development justice in an 

economy driven by digital flows?

Definitions of electronic 
exchange in trade 

matter

- Regulation of data flows is not a policy issue to 
be addressed in isolation. 

- Early domestic protectionism and investment in 
digital innovation is important (liberal copyright 
regime by itself does not help, patents help foreign 
firms more) 

- National - Digital public goods infrastructure 
has a key role (connectivity for SMEs, open 
API and public platforms regulated by 
independent regulators) 

- International - Separation of B2B flows where 
data ownership is not contested, from 
rapacious personal data collection in C2B 
transactions – for social and economic 
intelligence. 
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